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OLL 85-0427/1 
21 February 1985 


MEMORANDUM FOR: 


FROM: 


Director of Personnel 

Director for Policy, Analysis and Evaluation 
Acting Chief, ALD/OGC 

Deputy Chief, ICAD/OGC STAT 


Legislation Division 

Office of Legislative Liaison 


THROUGH : 


Chief, Legislation Division 
Office of Legislative Liaison 


SUBJECT : 


Request for Comments: 

Draft Response to Dymally Letter 


1. Attached for your review and comment please find a copy 
of a draft response to a letter from Representative Dymally to 
the Director concerning "excepted service" positions within the 
Agency. Also attached is a copy of the legislation to which 
the letter refers, a copy of the introductory remarks, and the 
original Dymally letter. 


2. I would ask for your comments by Monday, February 25, 


1985. 


Attachments: 

1. Draft letter to 
Representative Dymally 

2. H.R. 917 

3. Original of Dymally letter 

4. Introductory Remarks 


STAT 


Distribution : 


STAT 
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STAT 
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99th CONGRESS ¥¥ n /\ 4 m 

1st Session fj# 1\. L 9 

To amend title 5, United States Code, to extend to certain employees in the 
excepted service the same procedural and appeal rights as are afforded to 
employees in the competitive service with respect to certain adverse person- 
nel actions. 


IN THE HOUSE OF REPRESENTATIVES 

Febbuaby 4, 1985 

Mr. Dymally (for himself, Ms. Oaxab, Mrs. Schboedeb, Mr. Hoyeb, and Mr. 
Babnes) introduced the following bill; w'hich was referred to the Committee 
on Post Office and Civil Service 


A BILL 

To amend title 5, United States Code, to extend to certain 
employees in the excepted service the same procedural and 
appeal rights as are afforded to employees in the competi- 
tive service with respect to certain adverse personnel ac- 
tions. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That (a) section 7511(a)(1) of title 5, United States Code, is 

4 amended — 

5 (1) by striking out “and” at the end of subpara- 

6 graph (A); 
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1 (2) by inserting “and” at the end of subparagraph 

2 (B); and 

3 (3) by adding at the end thereof the following: 

4 “(C) an individual in an Executive agency in 

5 the excepted service (other than an individual 

6 under subparagraph (B)) who has completed 2 

7 years of current continuous service in the same or 

8 similar positions;”. 

9 (b) Section 7511(c) of title 5, United States Code, is 

10 repealed. 

11 (c) The amendment made by subsection (a)(3) shall not 

12 be considered for purposes of section 1005(a) of title 39, 

13 United States Code. 

14 Sec. 2. This Act shall be effective after the expiration 

15 of the 30-day period beginning on the date of enactment of 

16 this Act. 

O 


•n 917 H 
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MERVYN M. DYMALLY 

TMirre-fiMT DtmiCT 
California 



Executive Hegisuy 


85 - 594 


1717 Lomowomth Building 
Washington, D C. 205 IB 
(202) 225*6425 


FOREIGN AFFAIRS 
SCIENCE AND TECHNOLOGY 
DISTRICT OF COLUMBIA 
CHAIRMAN, SUBCOMMITTEE 
ON JUDICIARY ANO EDUCATION 


Congrefts of tfie ®niteb Atateo 

Jpouae of fcepretfentattoetf 

Washington, 3B.C. 20515 



January 29, 1985 


Honorable William J. Casey 
Director 

Central Intelligence Agency 
Washington, D.C. 20505 

Dear Mr. Casey: 

In recent months, several cases have been brought to my attention 
which involve the termination of Federal employees in the 
Excepted Service. As a Member of the Committee on Post Office 
and Civil Service, these cases are of concern to me because they 
demonstrate the complete lack of due process afforded Excepted 
Service employees upon termination from their positions, with the 
exception of those who are veterans' preference eliglbles. 

While I understand the rationale for excepting certain 
occupations from the competitive service, I believe that all 
Federal employees who have served in the government for two years 
should be afforded due process rights before they are summarily 
dismissed. Therefore, I intend to introduce remedial legislation 
which will ensure that Excepted Service employees, who have 
served continuously for twenty-four (24) months and are not in 
confidential or policy-determining positions, are given the 
administrative due process rights enjoyed by career employees in 
the competitive service. 

The Office of Personnel Management has informed me that nearly 
one million Civil Service employees hold "excepted” positions. 
While some of these employees are granted career-status after 
several years, others serve in the Federal government for many 
years without ever gaining protection from adverse personnel 
actions, as set forth in Chapter 75 of Title V. In order to 
assist in this review of the Excepted Service, I would appreciate 
your providing the following information: 

1. The number of employees in your department/agency who 

are in Excepted Service positions. Please note how many 
of these employees are in Schedule C or Senior Executive 
Service (SES) positions, or are appointments confirmed 
by the Senate. 
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Honorable William J. Casey 
January 29, 1985 
Page two 


2. The number of these Excepted Service employees who are 
veterans' preference eligibles. 

3. A breakdown of the "excepted" workforce by occupation. 

The average number of years of Federal government 
service for each "excepted" occupation. 

5. The number of Excepted Service employees who have been 
terminated from your department/agency in fiscal years 
1982 through 1984. 

6. An explanation of special department/agency guidelines, 
if any, which govern adverse personnel actions against 
Excepted Service employees. This information will be 
compared with the rights extended to employees in the 
competitive service in adverse action situations. 

Thank you very much for your assistance in this matter. 

Your response by February 28th will be appreciated. 


Sincerely, 



Member of Congress 
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February 4, 1985 


CONGRESSIONAL RECORD — Extensions of Remarks 


E 337 


LONG-OVERDUE PROTECTION A MEMORIAL TRIBUTE TO JOHN 
FOR CIVIL SERVICE EMPLOYEES W. JA CKSO N. JR. 

HON. MERVYN M. DYMALLY H0N * DENNIS M * HERTEL 

OT M2CKXOAJV 

otcAurouu tn xhx house or ttxnunxirrATivxs 

mitts bouse or sEntEsniTATivEs Monday, February 4. 1985 

Monday, February 4, 198S # Mr. HERTEL of Michig an- Mr. 

• Mr. DYMALLY. Mr. Speaker, today Speaker, I rise today to expressmy 
I am introducing legislation which I £ep«t sorrow uponthe loss of a riose 
Believe provides long-bverdue protec- 

tion for the many dvU aervioe employ- **“ Assistant Attorney General John 
«es in the excepted servlce. My bill will Jackson, Jr. Mr. Jackson was In 

Stveeaoeptod aervioe ampi^ the !2Hrto?to 

right to administrative due process «** i£ 

when adverse personnel actions are Mlchl « an ^ 

taken against them-a right they do JacksonTj^fwas a dedicated 

•not now have. professional and an exceptionally tal- 

A wide variety of positions in the ented public servant. Mr.- Jackson’s ac- 
dvll service are excepted from the oomplishments and contributions to 
competitive process. These positions Michigan’s legal system are certainly 
Include attorneys, physicians, scien- Impressive and will continue to have 
tists, chaplains, handicapped workers, an impact on the legal process, 
and certain midlevel administrative Over the years, many young lawyers, 
positions. Positions may Be excepted fresh out of law school, served in the 
from the competitive service by tow. attorney general’s office and they 
Executive order, or by the Office of always found a friend and confidant in 


Personnel - Management. There are 
over one-half million excepted service 
employees In executive agencies. 

Under current tow. Federal employ- 
ees in the competitive service have the 
right to receive advance written notice 
of an adverse action and to respond in 


kction. They also have from other public servants. John 


the right to appeal an adverse action 
to the Merit Systems Protection 
Board, an independent agency estab- 
lished by the Civil Service Reform Act 
of 1978. These procedures also apply 
to veterans’ preference eligibles in the 
excepted service. However, all other 
excepted service employees have no 
way to defend themselves in an ad- 
verse action situation, even though 
they may have served In the Federal 
Government for many years, They 
may be summarily terminated without 
even knowing the reason for -such an 
action. 

The bill I am introducing, with my 
colleagues, Ms. Oakak. Mrs. Schkoe- 
der, Mr. Hover, and Mr. Bashes, will 
entitle employees in an executive 
agency who have served 2 continuous 
years in the excepted service to these 
same procedural rights when an ad- 
verse action is taken. Tby bill will n ot 
cover personnel In mystMons which are 


eterminlng 


WjlLQOt-v 
ru ch ar e / 

in chat; ! 


Jackson, Jr., was a great family man 
who dedicated his life to helping 
others. We thank God for sharing 
John with us. His quality of profes- 
sionalism will live on in those he in- 
spired by his example. 

I Join the fine people of the State of 
Michigan in paying our highest re- 
spect to John Jackson, Jr., and we sor- 
rowfully extend our deepest sympathy 
to his wife, Bemiece, and his son; 
Javon. We greatly appreciate the out- 
standing contributions of John Jack- 
son, Jr., -to the State of Michigan. He 
will always be remembered in our 
prayers.# 

THE SECONDARY SCHOOLS 
BASIC SKILLS ACT 

HON. JAMESJ. FLORIO 

ornwnuR 

IH THE HOUSE OF BKPKESEHTATIVES 

Monday, February 4, 1985 
'• Mr. FLORIO. Mr. Speaker. I am 
pleased today to Join my colleague. 
Fax Williams of Montana, in reintro- 
ducing the Secondary 8chools Basic 
Skills Act. I would Urge toy colleagues 


-Jitrong* believe that excepted^iv- Kric 

ice em ployees will be better able to gmj, Act. I would Urge toy colleagues 
serve the American public if they are jq join ui in supporting u»u effort to 
-tree horn the fear of advene actions provide necessary funding for assisting 
Uken against them without cause, local edumtionagende* with large 
The right to due process and to defend numbers of economically rUaadvan- 
one's work and career is fundamental gaged students in -upgrading their 
to aU working men «nd women. Those basic skills. 

In public service should be no excep- Mr. Spesker. our Nation’s secondary 
tion to the rule.# . schools are In the midst of an econom- 

ic and -academic crisis. Secondary 


John Jackson, Jr. I am proud to have 
been one of those lawyers. 

Mr Jackson -served the 8tate of 
Michigan with tremendous patience, 
diligence, conviction, and dedication 
and always gave of himself to his 
fellow man. Mr. Jackson’s honesty and 
Integrity were the factors that set him 


schools across this country are experi- 
encing Increased dropout rates, and 
more and more high school students 
are unable to pass the required basic 
skills tests necessary not only for #rad- 
uatlon but also for functioning in an 
Increasingly complex society and work 
environment. The President’s Commis- 
sion on Excellence In Education fo- 
cused our attention to educational 
studies that have indicated that profi- 
ciency in basic skills of reading, writ- 
- jng and comprehension has serious? $: 
faltered over the past 20 years. At ttt 1 
time. It la estimated that 88 mflliif# 
Americans, and approximately 12 p<; l 
cent of all 17-year-olds, do not havif 
adequate feeding, writing, and com- 
prehension skills to function in every- 
day life. Last^year, in my own 8tate of 
New Jersey, over 80,000 entering col- 
lege freshmen took the New Jersey 
College Basic Skills Test. Less than a 
third proved proficient in verbal skills 
and only 12 percent were proficient in 
elementary algebra. 

. Despite this proven need in our Na- 
tion’s high schools for Increased atten- 
tion, our secwadary schools are rebeiv- 

• ing very little funding to strengthen 
their basic academic program. Depart- 
ment of Education analyses Indicate 
that 77 percent of chapter 1 funds are 
invested in preschool, kindergarten 
and lower elementary grades. Our sec- 
ondary school students are being ne- 
glected to the detriment #f 'their 
future and our country’s future. 

* To correct this inequity, the Second- 
ary Schools Basic Skills Act would pro- 
vide secondary schools with a 6-year 
authorization of $900 million annually 
to upgrade their basic skills program. 
Any secondary school in which 80 per- 
cent of the student body is economi- 
cally disadvantaged, would be eligible 
for funding. The funds would be used 
for the benefit of all students at that 
school that are classified as low 
achievers, and not merely those low- 
achievers that are also economically 
disadvantaged. Funding would be dis- 
continued at the end of 2 yean if that 
school could not demonstrate progress 
in Improving the basic skills of its stu- 
dent body. We have however included 
a 1-year waiver provirion if extenuat- 
ing circumstances precluded an im- 
provement within the space of 2 yean. 

During the 98th Congress, when Mr. 
Williams and Liatroduced this bill, 
two concerns were expressed by educa- 
tors relating to the authority of the 
National Institute of Education [NEE] 
to administer the program and with 
the discontinuation of funding if the 
school could not •demonstrate an im- 
provement after 2 yean. We have 
, modified our new bill to address these 
contents by eliminating the provision 
establishing a 'National Secondary 
Schools Baric Skills panel under NIE 
authority and placing the program di- 
rectly under the supervision of the De- 
partment of Education and Jhe (Secre- 
tary of Education. Tills should elimi- 
nate further layers of bureaucracy and 
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